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UNITED STATES COURT OF VETERANS APPEALS

No. 94-657

ON MOTION OF WILLIAM G. SMITH, ESQUIRE, 
TO REVIEW A FEE AGREEMENT IN CASE

NUMBER 91-1496

Before NEBEKER*, Chief Judge, KRAMER, FARLEY*, MANKIN*, 
HOLDAWAY, IVERS, and STEINBERG**, Judges.

O R D E R

In a panel* opinion dated October 22, 1993, the Court dismissed, for lack of jurisdiction, the
appeal in case number 91-1496.  See Lyon v. Brown, 5 Vet.App. 507 (1993). On November 9, 1993,
the appellant's attorney, William G. Smith, [hereinafter "counsel"] filed a motion for review of the
fee agreement that he entered into with the appellant, Lois B. Lyon.  The panel has this date denied
counsel's motion.  During the internal circulation of that opinion before its release, see the Court's
Internal Operating Procedures at IV.(a)(2), a non-panel member suggested en banc consideration of
the matter.  Appended to this order is our colleague's** statement disagreeing with the duly selected
and assigned panel and the vote to deny the suggested en banc consideration.

Upon consideration thereof and of the vote of six judges to deny the suggestion for en banc
consideration, it is

ORDERED that the foregoing suggestion is denied.

DATED: August 30, 1994 PER CURIAM.

KRAMER, Judge, concurring:  I concur in the result only.

STEINBERG, Judge, dissenting from denial of en banc consideration:  I requested and voted
for en banc consideration of the panel opinion in this case because I believe that the opinion (1)
should grant the requested review of the fee agreement and find it not excessive or unreasonable;
(2) should not reach out to offer an advisory opinion on a criminal statute not under the Court's
jurisdiction; (3) reaches the wrong conclusion about the "possible reach" of section 5905; and
(4) reads section 5904(d) in a way that conflicts with the Court's opinion in a prior In re Fee
Agreement of Smith,  for purposes of issuing that criminal-liability advisory opinion.  The Court1

should exercise its discretion under 38 U.S.C. § 7263(d) to review the fee agreement for
unreasonableness, as attorney Smith, as "an officer of the Court", has asked, in order to determine
"whether counsel is required to refund the $2,000.00 fee [paid to him], in light of the fact that the
Court has ruled [under Hamilton v. Brown, ] that it did not have jurisdiction to hear the appeal", Mot.2



      See, e.g., Southern Railway Co. v. Lanham, 408 F.2d 348, 349 (5th Cir. 1969) (no3

accompanying order; Brown, C.J., dissenting from denial of sua sponte motion for rehearing en
banc); Estate of Reynolds v. Martin, 994 F.2d 690 (9th Cir. 1993) (Beezer, J., dissenting from
order denying sua sponte request for vote to rehear en banc); Golden Eagle Distributing Corp. v.
Burroughs Corp., 809 F.2d 584 (9th Cir. 1987) (no accompanying order; dissenting statement of
Noonan, J., as to denial of sua sponte request for en banc hearing); United States v. Valenti, 999
F.2d 1425 (11th Cir. 1993) (Tjoflat, J., dissenting from per curiam order denying sua sponte
request for consideration of rehearing en banc); United States v. Brown, 520 F.2d 1106, 1119
(D.C. Cir. 1975) (no accompanying order; statement of MacKinnon, J., in support of sua sponte
motion to consider case en banc); United States v. Sambro, 454 F.2d 918, 924, 927 (D.C. Cir.
1971) (Bazelon, C.J., and Leventhal, J., dissenting from denial of sua sponte motion for
rehearing en banc). 

In addition, the Court's Internal Operating Procedures (IOP) provide:  "Designation of an
action of the Court for publication is made by any judge who participated (as a single judge, a
panel member, or a nonsitting judge who called for en banc consideration) in that action"
(boldface emphasis added). IOP IV.(b)(2).  Because IOP V.(a)(5) provides that "[a]ll en banc
opinions or orders are published", the IOP appear to recognize the right of a nonsitting judge who
called for en banc consideration to designate for publication either an en banc order or a separate
statement by that judge in the event of a vote on a party's motion for en banc review and/or in the
event of a vote on a sua sponte suggestion for en banc consideration.  The IOP are silent as to
whether one or both such situations are contemplated.
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at 2 (Nov. 9, 1993), and find that the change in Notice of Disagreement (NOD) law made by
Hamilton did not render unreasonable a fee agreement that was not unreasonable when entered into
(on August 29, 1991), even though such a fee agreement might be unreasonable if entered into after
the Hamilton law change.

I issue this statement only after much reflection.  Separate statements as to denials of en banc
review suggested not by a party but by a judge on the Court should be rare, although there is certainly
ample precedent for them in federal caselaw.   Since the instant case is essentially an ex parte matter3

brought to the Court by attorney Smith and there is no adverse party of record, and because the
Court's opinion indirectly gives Mr. Smith an answer to his request for review -- that is, the Court
is not going to direct him to return the $2000 fee -- there would appear to be virtually no likelihood
that an external request for en banc review would be forthcoming in this matter.  I believe the
opinion, however, addresses matters of much importance to our bar, the Secretary, and the operation
of judicial review under the Veterans' Judicial Review Act, Pub. L. No. 100-687, Div. A, 102 Stat.
4105, (1988), and does so in a manner and with a result as to which I have grave reservations.

I. Discussion

A.  Review of the Agreement

Attorney Smith's request for review of the fee agreement is made in good faith and in the best
traditions of an attorney acting as an officer of the Court.  Even though his client has specifically
stated in a February 18, 1994, letter to the Court that she did not contest the $2,000 retainer she paid
him, I can think of no valid reason, and the Court's opinion gives none, why Mr. Smith's laudable
request does not provide an appropriate predicate for such a review here.  That his client has not
asked for the fee to be returned is not determinative of whether Mr. Smith is obligated to refund a
fee which is "unreasonable" under section 7263(d).  The Court should provide guidance both for the



      See In re Fee Agreement of Smith, 1 Vet.App. 492, 500 (1991) (Steinberg, J., concurring)4

(stressing "very real need to provide future parties -- claimants, attorneys, and the Secretary --
with some guidelines for the types of fee agreements that are permissible under the law" as well
as provide guidance needed by the "parties in the present case").

      38 U.S.C. § 5905 provides in its totality:5

Whosoever (1) directly or indirectly solicits, contracts for, charges, or
receives, or attempts to solicit, contract for, charge, or receive, any fee or
compensation except as provided in sections 5904 or 1984 of this title, or (2)
wrongfully withholds from any claimant or beneficiary any part of a benefit or
claim allowed and due to the claimant or beneficiary, shall be fined as provided in
title 18, or imprisoned not more than one year, or both.

The reference in the exception in clause (1) to section 1984, which relates to suits brought as to
claims under certain insurance policies administered by the Department of Veterans Affairs, is
not applicable to the issues discussed in this statement or the Court's opinion.

3

requesting party and the Court's bar about the reasonableness of such a fee agreement.4

B.  Unreasonableness

I would have no difficulty in concluding, by analogy to Breslow v. Brown, that the Hamilton
NOD law change did not transform the fee agreement into an unreasonable one.  In Breslow, the
Court refused to vacate a prior final decision, remanding a case for readjudication, issued in
accordance with the Court's prior applicable caselaw regarding its jurisdiction that was overruled in
Hamilton; the Court held that such a prior final decision "cannot be collaterally attacked".  5
Vet.App. 560, 560-61 (1993).

C.  Criminal Law Advisory Opinion/Meaning of Section 5905

The opinion, after noting the Court's lack of authority to "authoritatively opine as to the reach
of a criminal proscription", nevertheless concludes that "the only way that an attorney could be
subject to criminal penalties [under 38 U.S.C. § 5905] for a fee agreement for representation before
this Court is if the requirements of section 5904 apply to such fee agreements and those requirements
are not met" and that "no criminal penalties would apply" even if this Court were to find a fee
agreement unreasonable as to representation in this Court.  Ante at __, slip op. at 2-4.  This
conclusion, while perhaps sensible from a policy standpoint, diverges from the plain words of
section 5905, which is global in its "reach" (it would cover any fee charged for any type of
representation anywhere) as to any fee "except as provided in section[] 5904".   Hence, after5

concluding (incorrectly) that section 5904 has "no bearing on fee agreements for representation
before this Court", ibid., the opinion, quite anomalously, reaches exactly the wrong result about
section 5905, since if section 5904 did not apply to fee agreements for representation in this Court
that should mean that every such agreement/representation is not "as provided in section[] 5904" and,
therefore, that criminal liability under section 5905 would always attach to such
agreements/representation.  This, of course, would be a kind of nonsensical conclusion, but it
illustrates the unwisdom of venturing an advisory opinion that the Court decided early on in Mokal
v. Derwinski, 1 Vet.App. 12, 15 (1990), it would avoid.  See Waterhouse v. Principi, 3 Vet.App. 473,
474 (1992) (in order for there to be a case or controversy, the Court "must have the ability to resolve



      As long as nonbinding opinions are being offered on matters beyond this Court's jurisdiction,6

the criminal provision in question, 38 U.S.C. § 5905, would seem to be a textbook example of a
criminal proscription so incomprehensible and far-reaching in its potential scope as to be void for
vagueness and thus unenforceable.  

[T]he void-for-vagueness doctrine requires that a penal statute define the criminal
offense with sufficient definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not encourage arbitrary and
discriminatory enforcement.  Hoffman Estates v. Flipside, Hoffman Estates, Inc.,
[455 U.S. 489, 494 n.5 (1982)]; Smith v. Goguen, 415 U.S. 566, [574] (1974);
Grayned v. City of Rockford, 408 U.S. 104, [108-09] (1972); Connally v. General
Construction Co., 269 U.S. 385, [393] (1926). . . . [T]he more important aspect of
the vagueness doctrine "is . . . the requirement that a legislature establish minimal
guidelines to govern law enforcement."  Smith, 415 U.S. at 574. 

Kolender v. Lawson, 461 U.S. 352, 357-58 (1983).  See Amsterdam, Note, The Void-for-
Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67 (1960).  This note has been
cited by the Supreme Court in at least 12 opinions for the Court and seven separate opinions. 
See, e.g.,  Hoffman Estates, 455 U.S. at 499 n.14; City of Mesquite v. Aladdin's Castle, Inc., 455
U.S. 283, 290 n.12 (1982); Vance v. Universal Amusement Co., 445 U.S. 308, 315 n.12 (1980);
Hynes v. Mayor and Council of Oradell, 425 U.S. 610, 622 (1976); Smith, 415 U.S. at 572 n.5.

      4 Vet.App. 487, 502 (1993).7
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the conflict through the specific relief it provides").6

D.  Meaning of Section 5904(d)

Although the meaning of section 5904(d) is not a question properly presented by this case,
if it were to be reached, the Court's precedent in In re Fee Agreement of Wick should be addressed.7

There the Court specifically applied section 5904(d) to a fee agreement for representation in this
Court and directed the Secretary to pay directly to attorney Wick twenty percent of the past-due
benefits (awarded pursuant to the Court's decision), a result that would hardly seem to have been in
order if "the fee agreements addressed in section 5904 are those for representation in VA proceedings
only" and if section 5904 has "no 

bearing on fee agreements for representation before this Court".  Ante at __, slip op. at 3.  The
opinion does not mention In re Wick.

Moreover, the Court's analysis and conclusion digress from the plain meaning of the statute.
It is indisputable that subsection (c) of section 5904 does not apply to representation in this Court.
Not only does subsection (c)'s language expressly pertain (in paragraphs (1), (2), and (3)) to "a
proceeding before the Department" but paragraph (1) expressly excludes "proceedings before a
court" from that paragraph's applicability.  In contrast, subsection (d) contains no reference to the
proceedings to which it applies and, rather than excluding court proceedings, paragraph (3) twice
explicitly refers to "benefits" awarded in a proceeding before this Court.  The conclusion reached
by the Court would seem to allow the absurd result of permitting separate contingency-fee
agreements for direct payment of twenty percent of past-due benefits as to representation in this
Court joined with a similar separate agreement for representation before the Board of Veterans'
Appeals and Federal Circuit, thus seeming to allow a total fee of sixty percent to be paid out by the



      See In re Fee Agreement of Smith, 1 Vet.App. at 510 (Steinberg, J., concurring).8

      "[C]ourts should strive to avoid attributing absurd designs to Congress, particularly when the9

language of the statute and its legislative history provide little support for the proffered,
counterintuitive reading."  Sheridan v. United States, 487 U.S. 392, 402 (1988).

client as to the same case -- each of which agreements could be found not unreasonable separately.
The legislative history of section 5904(d)  and the importance of avoiding an interpretation which8

would permit an absurd result  lend further support to the position that section 5904(d) applies to fee9

agreements for representation before this Court.  

II.  Conclusion

  In sum, the Court reaches an erroneous conclusion, does so without analysis or exploration
of its implications or consistency with Court precedent, other than the conclusory statement that
"section 5904(d)(3) is a command to the Secretary only", reaches out, through a criminal statute
beyond this Court's jurisdiction, to issue an advisory opinion, and does so without the benefit of
briefing by the parties or interested amici.  By deciding this case "'without benefit of oral argument
and full briefing, . . . this Court runs a great risk of rendering erroneous or ill-advised decisions that
may confuse [the Department of Veterans Affairs and the Court's bar]:  there is no reason to believe
that this Court is immune from making mistakes, particularly under these kinds of circumstances.'"
Allen v. Hardy, 478 U.S. 255, 261-62 (1986) (Marshall and Stevens, JJ., dissenting) (quoting Harris
v. Rivera, 454 U.S. 339, 349 (1981) (Marshall, J., dissenting)).

Copies to:

William G. Smith, Esquire
1557 West Beverly Boulevard
Los Angeles, CA  90026

General Counsel (027)
Department of Veterans Affairs
810 Vermont Avenue, N.W.
Washington, D.C.  20420



6

6

CORRECTED COPY


